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I SUMMARY

TDS Telecom and its Tennessee LEC subsidiaries oppose Hyperion’s request for
preemption, pursuant to §253 of the Telecommunications Act of 1996, of both (a) the TRA’s
denial of expanded authority to provide service in Tennessee Telephone Company’s servicé area
and (b) §65-4-201(d) of the Tennessee Code Annotated. The TRA ﬁenial Order explained that
the action falls within thg exception found in §253(b) to this Commission’s duty and authority to
preempt actions challenged as obstacles to competition violating §253(a) of the federal law
whenever a state’s laws and actions. are necessary to protect certain consumer and universal
service interests. The TRA agreed that the Tennessee statute seemed to conflict with the later-
enacted federal law, but held that restricting the statewide scope of Hyperion’s authority is
necessary to maintain internal universal service support flows, such as the business and residence
local rate differentials, that permit affordable service to all residential and small business
customers in small and rural LEC service afeas within Tennessee. Loss of large business
customers to a competitor free to target only the large customers whose revenues support
universal service would reduce the universal service support available for affordable service to
- customers in high cost areas that now benéﬁt ﬁ'om the internal intrastate universal service |
support flows the TRA acted to protect. The §253(b) exception and other provisions in the
federal law such as §251-52, §253(f) and §214(e) clearly demonstrate that Congress believéd a
delicate balance was needed to prevent damage to rural customers from premature or unrestricted
competitive entry in rural areas. The Denial Order met the Act’s tests of consz;stency with the

TDS Telecom . CC DOCKET NO. 98-92
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universal service mandates in §254 and had the proper nexus to appropriate state concerns for
CONSUMETS.

The TRA explaiﬁed why the restriction is competitively neutral since it applies equally to
all applicants. In fact, Hypetion is not in the same cbmpetitive position as Tennessee Telephone
to begin with, since the incumbent alone bears universal service, carrier of last resort and other
regulatory duties and burdens to protect Tennessee consumers, such as a pricing structure geared
to universal service rather than ability to compete. Hyperion does not face these obligations as a
CLEC. Hyperion, instead, targets premium business customers that offer the greatest
opportunity for profit. To hold that every arguable obstacle to competition negates competitive
neutrality under §253(b) is to read the e;{ception right out of the federal statute. Moreover, the
federal universal service mechanism has increased, rather than alleviated, the proialem fora
largely rural state like Tennessee to generate internal universal service support and 75% of the
federal support for universal service for its high cost areas. Tennessee could not rely on that
avenue to protect its consumers.

Even if preemption of the Denial Order was proper, the Commission should not preempt
the entire provision of Tennessee law. The federal law empowers the Commission only to
preempt law to the extent necessary to prevent a violation or inconsistency with the 1996 Act.
Preempting in advance all future TRA épplications of the state law would rob it of its powers
under other exceptions and provisions thgt. would justify denial of an application to target |
competition towards capturing a small LEC’s customers essential to its infemal universal service
support flows. The Comrﬁission’s review of the Texas law demonétrated better the need té allow .

TDS Telecom ” CC DOCKET NO. 98-92
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for state interpretation. and appiicétion of state laws, especially those adopted befor\e the 1996
Act.. And preemptions involving Wyoming and Texas dealt with different statutes and factual
contexts that required greater and longer prohibitions to competition than the special scrutiny
required by the piain language of the Tennessee law.

Finally, even if the Commission were justified in preempting the TRA Denial Order and
the law, it would still not be necessary or lawful for the Commission to order grant of Hyperion’s
application as filed or to dictate the terms upon which the TRA must permit its entry. For
example, he Commission cannot preempt in a way that would prejudge or deny due process to
Tennessee Telephone or any other Tennessee small company in the state’s consideration of its
§251(f) exemption from the onerous duties under §251(c), state discretion to modify or sﬁspend
the requirements of §251(b) or any other state authority that is lawful, given the 1996 Act’s
strigﬂy limited preemption of state law.

The Commission should, therefore, reject the request for wholesale preemption and

uphold the TRA’s Denial Order and the Tennessee law as valid under the §253(b) exception.

TDS Telecom ’ CC DOCKET NO. 98-92
July 13, 1998 ‘ 1
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OPPOSITION OF TDS TELECOM

TDS TELECOM, with and on behalf of ts four wholly-owned subsidiaries in Temnessee,
Tennessee Telephéne Company (Tennessee Telephone), Concord Telephone Exchange, Inc,
Humphreys County Telephone Company and Tellico Telephone Company (TDS Telecom or
TDS), and by its attorneys, files these comment in opposition to the Petition for Préemption filed
by Hyperion of Temmessee, L.P. (Hyperion) on May 29, 1998. The four listed TDS Telecom
companies serve in 16 Tennessee counties as incumbent local exchange carriers (ILECs)and

satisfy the definition of “rural telephone company” in the Telecommunications Act of 1996

" TDS Telecom . : cc . ’
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(1996 Act).! The application denied by the Ten—nessge Reguiatorji Authority (TRA), which gave
rise to Hyperion’s request for preemption, sought expansion of the territorial coverage of
Hyperion’s Certificate of Public Convenience and Necessity (CCN) to permit it to compete for
the business of selected custémers in the areas Tennessee Telephone already serves pursuant to
universal service and carrier of last resort obligations. TDS Telecom’s Tennessee ILECs will be
adversely affected if the Commission grants this preemption petition in whole or in part.
Preemption will affect the authority, and probably the terms and conditions, under which
Hyperion and other competing local exchange carriers (CLECs) may provide
telecommunications services to customers located in markets served by the TDS Telecom ILECs
in the state. Hyperion seeks wholesale Commission preemption of §65-4-201(d) of the

. Tennessee Code as a violation of 47 U.S.C. §253, added to the 1934 Communications Act by the
1996 Act. TDS Telecom demonstrates in opposition that the TRA’s denial of Hyperion’s
territorial expansion application did not violate section 253, but was, m fact; a proper exercise of
the authority reserved to the states by §253(b). Moreover, even if the TRA’s denial were subject
to preemption, §253(d)’s limitation of Commission preemption to solely what is necessary to
remedy violations of or inconsistencies with §253 precludes the requested preemption of the
Tenneésee statute at issue. Excessive preemption would interfere with other indisputably lawful
means states have available under the 1996 Act to protect the consumer interests addressed by

the Tennessee law. Indeed, there is other statutory authority, i.e. §§ 253(f), that could justify

' 47USC. §153(47). TDS Telecom owns 2 total of 106 I1.ECs in 28 states. all of
which are defined as “rural telephone companies” under the 1996 Act.

TDS Telecom CC DOCKET NO. 98-92
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denial of Hyperion’s application, at least in its current form with no undertakings that would
protect rural Tenmessee consumers. And, in any event, even a lawful preemption of the TRA”S
denial of the application to expand Hyperion’s service territory and the Tennessee law would not
justify a Commission order directing the TRA to grant Hypexion’s application for expanded

authority.

1L THE TRA LAWFULLY DENIED HYPERION’S APPLICATION TO ENLARGE ITS
CCN ' '

A The 1996 Act Does Not Preempt State Statutes and Decisions Automatically

Hyperion’s arguments to the TRA boil down té the repeated assertion that §253 and the
Commission’s decisions on other state restrictions had invalidated the Tennesses law and the
TRA could not deny its application and leave the TDS Telecom ILEC as the “only” authorized
local exchange éanier (presumably meaning the only LEC other than wirsieé.s licensees). In its
Brief (p. 6), for example, Hyperion demanded that the TRA grant its reqﬁest to expand its service
area because “the limitations imposed by §65-4-201(d) have been removed and Hyperion
requests authority to provide service in Tennessee Telephone’s service area.” It thus claimed a
right (p. 8) “in accordance with the current state of the law,” as Hyperion reads it, to a Tennessee
CCN under the general mandate in §65-4-201(c). That subsection requires virtually automatic
grant of a competing carrier’s application if the applicant will obey Commission reéuirements
and has the “managerial, financial and teéhnical abilities to provide the applied for services.”

However, §253(d) does not provide for such automatic voiding of a pai‘ticular state law alleged to

TDS Telecom CCDO -
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conflict with §253(a). That section, instead, provides the state and others with the right to
“notice and an opportunity for public comment,” and requires the Commission to “determine[ ]
that a State or local government has permitted or imposed any statute, regulation, or legal
requirement that violates or is inconsistent with this section.” Even then, Congress instructed
this Commission to preempt state enforcement only “to‘the extent necessary to correct such
violation or inconsistency.”

The Supreme Court’s landmark Louisiana decision? explained that Congress or an agency
acting under congressionally delegated authority may lawfuily preempt only when Congress, in
enacting a federal statute, éxpres_ses a clear intent to preempt state law; there is outright or actual
conflict between federal and state law; compliance with both federal and state law is physically
impossible; there is implicit in federal law a barrier to state regulation; Congress has © occupmd
an entire field of regulation”; or state law stands as an obstacle to accomphshmg the fall
objectives of Congress. In this case, the preemption must be explicit because §601(c)(Dof the
1996 Act specifically precludes any impact on state law that is not expressed in the law itself
The plain Ivanguage and clear intexit of Congress concerning preemption under §253 require case-
by-case scrutiny by the Commission of whether a state law or action conflicts with §253(a), a
determination on any demonstration that the exceptions in §253(b), (c) or () permit the law or
action to stand, and, if there is cause for any preemption, the minimum interference with state

law necessary to rectify the identified state departure from the federal law.

? Louisiana Pub. Serv. Comm’n v. F.C.C.. 476 U.S. 355, 368-69 (1986).

TDS Telecom » CC DOCKET NO. 98-92
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B. The TRA Provided Sufficient Justification for Denying Hyperion’s Application
L Denial under §253(b) Was “Consistent” with §254 of the 1996 Ac’; and |
“Necessary” to Protect Legitimate State Consumer Interests Imperiled by
Premature Entry in Rura] Tennessee Areas
Hyperion claims (Pet. at iii) that the “TRA denied ijerion’s application on the grounds
that Section 65-4-201(d) prohi?:its competition in Tennessee Telephone’s territory.” But the
TRA did no such thing. The TRA recognized that §253 of thé 1966 Act “appears to preempt
TCA §65-4-201(d).” However, it concluded (p. 8) that preemption is not warranted because the
Tennessee law “is essential to preserving universal service within Tiennessee, protects the public
safety and welfare, ensures the continued quality of telecommunications services and safeguards
the rights of consumers.” More' specifically, it held that the §253(b) exception allowed
Tennessee to enforce the law because Tennessee has many small LECs, inciuding_ cooperatives,
that servevfew customers and typically must rely on their few select business customers for the
revenues from local rates that are necessary to support their public-policy-driven “provision of
affordable sérvice 10 ... [their] residential custdmers.” Loss of the large business customers’
revenues to competition, explained the TRA, threatens to force residential and small business
rate increases that could, in turn, jeopardize niversal service in the state. The TRA quéted (p.9)
from the preamble to the Tenmessee legislation enacting TCA §65-4-201(d), which it read as

evidence of the legislature’s intention to preserve universal service in the course of encouraging

3 Order Denying H erion’s Application for a Certificate of Public Convenience and
Necessity to Extend Its Service Territory into Areas Currently Served by Tennessee Telephone
Company, Docket No. 98-0001, p. 3 (decided on March 10, 1998) (Denial Order).

TDS Telecom CC DOCKET NO. 98-92
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competition, especially in the transitional period while universal service mechanisms are under
review. The TRA decided that the rural entry section of the blegis}ation addressed a legitimate
concern that premature rural competiﬁon could “have substantial harmful effects on universal
service in said areas” and that rural customers could be deprived of statewide technological
advances, as well as universal service during the early stages of competition.

The 1996 federal legisiation also pursues the goals of competition and universal service
and seeks rural as well as urban infrastructure and service advances.* Congress juxtaposes and
Juggles these sometimes competing goals in a number of ways. One of these balancing acts is
evident in §253, which, in the course of eétablishing a basic national policy of competition in
telecommunications, recognizes the need for some exceptions. In consequence, 253(b) éxpressly
reserves state authority to impose requirements necessary “to preserve and advance universal
service, protect the public safety and welfare, insure the continued quality of telecommunications
services, and safeguard the rights of consumers.” Hence, at the very heart of the pro-competitive
provision in fhe 1996 Act, lies a recognition that states, tf;o, need to act not only consistent with
competition - that is, “on a competitively neutral basis” - but also to preserve the availability of
affordable and advancing communication résources to the state’s consumers — that is,
“consistent with section 254,” the universal service provision.

Thus, a_Ithough the Tennessee law was enacted before §253 became law, Temnessee’s |

Iegislatiwz~ purposes, relied upon by the TRA to support application of §253(b), are manifestly

4 See. e.g., §§214(e), 25 1-52,253, and 254.

TDS Telecom ' CC DOCKET NO. 98-92
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consistent with the universal service and rural infrastructure development mandates of §254. The
TRA, the state’s telecommunications expert familiar with rural markets in the state, explicitly
confirmed as a fact in reaching its March 10, 1998 decision to deny Hyperion’s application to
provide service in rural ILEC areas (Denial Order at 9) that “today, absent 65-4-201(d), the
universal service objectives in Tennessee would not be advanced in rural areas and the goals of
federal universal service may be imreparably undermined.” The TRA and the Tennessee
Legislature, knowledgeable about conditions in rural Tennessee, evidently do not find vague
claims (e.g.,Application at 11) of immediate net benefits io “Tennessee customers” and the
Tennessee infrastructure a sufficient safeguard for rural customers, and instead believe that
deferral of selective competition until the transition to competition and the adjustment of
universal service mechanisms has stabilized the vulnerable rural service conditions is the
necessary course} of action to safegnard the’ rural customers of Tennessee. For this Commission
to s;;bsﬁmie its judgment for the Tennessee legislature and the TRA and to rule that the
transitional deferral of premature competition in rural Tennesses study areas is not “necessary”
would make a mockery of the reservation of state authority 'm protect the interests of Tennessee
and its costomers cantﬁned in §253(b). Hyperion has provided no evidence to ‘demonstrate that
the state’s judgment is flawed, let alone to éhow any inconsistency between the plain langnage of
§254 and the disposition of Hyperionfs application based on Tennessee Ia\;vmakers’ and |
regulators’ determination that premamre'ijural competition would thwart the shared state and

federal goals of umversal affordable service and advancing iechnology.

TDS Telecom CC DOCKXET NO. 98-92
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2. The TRA’s Action Was Competitively Neutral

Hyperion contends that the Tennessee law is not “competitively neutral” because it
freezes out new entrants while the inpumbent alone may operate in the disputed areas served by
ILECs with fewer than 100,000 aggregate access lines i the state. The TRA explained v(pp. 10-
11 that the law applies even-handedly to competitors, is subject té legislative review gvery two
years, and that judicial challenges to other Commission pro—cempeﬁtién rulings ousting state
authority in connection with the 1996 Act’s requirements suggest that the Commission’s
cramped view of the proper state role in the transition to competition under the 1996 Act does
not necessarily coincide with the intent of Congress.

The fact is that Hyperion and all other potential competitors with freedom to serve only
the most profitable customers and geographic areas within the rural ILEC"s study area and to
withdraw their services whenever they choose are not similarly situated to Tennessee Telephone
and other rural ILECs in Tennessee with fewer than 100,000 lines. Unlike competing local
exchange carriers (CLECs) such as Hyperion, ILECs in Teﬁnessee must comply with
Iongstanding' public utility obligations as the “carrier of last resort” that include serving
customers throughout their local exchange service areas upon reasonable request and continuing
to provide even unprofitable services until they obtain state api)roval to withdraw service.
Hyperion’s application did not seek to enter Tennessee Telephone’s area on the same terms and

conditions under which Tennessee Telephone holds its CCN. Hyperion makes much

TDS Telecom : CC DOCKET NO. 98-02
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(Appiicaﬁon at 1) of its supposed decision not to seek the “heightened bbligations set forth in
Section 251(c)” at this time and asserts (Pet. at 3) that it “expected only that all competing LECs
would abide by the obligations imposed on all local exchange carriers under §251(a) (general
duties of telecommunications carriers) aﬁd§251(b) ( geﬁerai duties of all local exchange
carriers).” Iﬁ reality, however, §251(c) 1s just a current exception that contrasts with the long
h"st_ of “heightened obligations” under which Tennesses Telephone alreadz;' operates;, but
Hyperion would not. For example, Hyperion does n;)t offer to provide area-wide service on
request as the carrier of last resort or éven to accept an obligation not to abandon service at will.
Whﬂe it points out that its Tennessee customer base is only a fraction of Tennessee Telephone’s
(Pet. at 19), it forgets that Tennessee Telephone lacks Hyperion’s freedom to target its services
to only the business customers and denser geographical areas it believes will be profitable to
serve.’ ﬁyperien is free of virtually all the burdens and expenses of state and federal regulation
that the TDS Telecom ILECs must shoulder and recover from its customers. The notion that
Congress intended the “competitive neutrality” interests of a competitor with almost no public
obligations or proposals to outweigh a state’s interest in “preserv(ing] énd advanc[ing] universal
service, protectfing] the public safety and welfare, ensur[ing] the continued quality of

telecommunications services, and safeguarding] thethe rights of consumers” is frivolous.

3 ComparingHyperion’s targeted customer base to Tennessee Telephone’s universal
service-driven customer base is a classic “apples to oranges™ comparison and is entitled to no
weight. Hyperion stated in its November 6, 1997 prospectus that its affiliated CLEC operations
had sold 16,000 access lines, connected 1,603 buildings with 17 networks in 35 cities as of
September 30. 1997. ‘

TDS Telecom CC DOCKET NO. 98-92
July 13,1998 9



N /’T\

It is also competitively neutral to restrict from entry caﬁ*iers w’hosg operations will be
consistent with state support mechanisms, Hyperion has no duty or incentive to structure its -
rates to preserve the business-fo-residence support flows that the TRA said the Tennessee law is
‘designed to preserve as long as f;hey are needed. Indeed, Hyperion’s economic decision to
expand no doubt took into account its ability to compete with Temmessee Telephone for premium
high-volume business customers owing to the disparity in their regulatory obligations. That
disparity would give Hyperion a distinct advantage in competing because the support and
ubiquitous service obligations applicabl‘e solely to ILECs require the public-policy-driven pricing
structure the TRA referenced in the Denial Order (pp- 8-9) for the very customers CLECs seek to
attract. Mor;aover, Hyperion’s attack on the TRA’s effort to preserve implicit support flows (Pet.
at 11-12), such as the longstanding business-to-residence priée differential, is simply wroﬁg
about the federal statute and the intent of Congress. The only reference or requirement to make
support explicit is in §254(e), éprovision dealing exclusively with federal support mechanisms.®
Tennessee is free to maintain its current intrastate support structure, and the TRA is well aware
that there is no state support in place to substitute for remaining implicit support.

The TRA’s only rationél course at this time is to impose strong universal service
safeguards for rural ILEC areas, as contemplated by the Tennessee law. The federal support

program does not relieve this necessity. The Commission’s implementation of the 1996 Act’s ,

§ The requirement for explicit state and federal support in §253(g) of Senate-passed
S.652 was deleted in framing the enacted conference version of §254, which took out numerous
previous Senate references specifying the reach of state and federal responsibility.

TDS Telecom - CC DOCKET NO. 98-92
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universal service and support mandates is now in disarray because of disputes with Congress
over the schools and libraries program and the difficulty -- which far exceeded the Commission’s
expectations - of developing a valid cost proxy model for rural ILECs, How the Commission
will deal with rural ILECs after the current transitional arrangements is unknown. Jis universal
service policy at present foists 75% of the federal high cost mechanism onto the states for
recovery from state sources. Moreover Tequiring state elimination of implicit subsidies under
§254 would only increase the states’ uncertainty about how each state’s universal support
obligations will have to be finded. In the present circumstances, it would be unconscionable for
the Commission to preempt the TRA’s effort to protect the essentiél intrastate support flows
through the use of a competitively neutral requirement that only defers entry by carriers that will
likely undermine Tennessee’s internal support flows.”

3. The Commission Precedents Do Not Justify Preemption of §65-4-201 (d)
or the TRA’s Application of §253(b)

Hyperion contends that ihe Commission’s decisions to pretmipt state legislation and
Commissioﬂ actions in Wyoming and Texas compel preemption of the Tennessee law and the
TRA’s Denial Order. The cases do not, of course, deal with the particular Tennessee law or

factual situation presented here, and section 253(d) itself requires case-by-case notice and

comment proceedings before the Commission takes the serious Constitutional step of preempting

7 Preemption would also contradict Chairman Kennard’s assurances to small and rural
telephone companies that the Commission will not impair their existing, demonstrably effective
sources of universal service support until a suitable substitute is in place. Remarks by William
Kennard. Chairman, FCC. to USTA’s Inside Washington Telecom. Apr. 27, 1998); FCC Web
Page, http://www.fcc. gov/Speeches/K ennard/spwek313.html.

TDS Telecom CC DOCKET NO. 98-92
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state law under authority delegated by ihe U.S. Congress. Aithodgh Hyperion describes the laws
as “virtually identical,” the other states’ statutes were different from the Tennessee law they are
asserted to control. [The Tennessee legislature éxpected §65-4-201(d) té be reopened every two
years to reexamine the transitional distinction in treating applications to serve areas served by
ILECs with fewér than 100,000 access lines (T.C.A. §65-5-211).]. In contraét, the Wyoming
statute barred entry under what was, in effect, a rural ILEC veto provision that would apply until
at least 2005, ten years after the adoption of the 1996 Act,' and for 36 months beyond that if the
ILEC had not recovered its investment for required upgrades, and in any event until the CLEC
applicant shows that it plans to serve the entire service area.’ The Texas law limited a resale
certificate solely to resale of an ILEC’s services and, for a facilities-based CLEC certiﬁc.ate,
limited thg applicant’s reliance on resale, required a six year build-out comminneﬁt or expedited
service upon customer demand, enacted permanent extra requirements for small ILEC areas even
if the ILEC became a CLEC or voluntarily agreed to CLEC Interconnection, and restricted
CLEC facilities-based entry to contiguous, reasonably compact areas no smaller than 27 square

miles in size,”

® Wyo. Stat. Ann. Secs. 37-15-101 et seq. The Commission said that a ““temporary’ ban
on competition that lasts for a minimum of 9 years and a maximum of twelve years from the date
of enactment of the 1996 Act s, for all practical purposes, an absolute prohibition.” In the
Matter of Silver Star Telephone Company, Inc Petition for Preemption, Declaratory Ruling and
Injunctive Relief, CCBPol 96-10, FCC 96-397, 439 (CCB, 1996), recon. pending (Silver Star).

9 ) .
In the Matter of Public Utility Commission of Texas, et al., CCBPol.Pol 96-13, et al, (rel. Oct.

1, 1997).
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The cases turn on whether the regulatory authority’s determination satisfied the §253(b)
reservation of state power to protect crucial consumer protection and telecommunicatidns
availability interests. However, to suggest that competitive neutrality precludes any result that
constrains entry by a competitor, but lets the incumbént continue to serve, Wouid fatally
undermine the authority Congress reserved for state consumer protection as an express
exception. As we observed in the previous section, to read the competitive neutrality test to
prevent a state frém preserving the very universal service and mﬁasfructure development
interests of its citizens that §253 is intended to protea;,t effectively reads the whole subsection out
of the law. What reason would Congress have to enact a provision that preserves some state laws
and consumer protection powers, even though they may be regarded as barriers to entry, but then
to turn around and disqualify any law or ‘application from such relief if it is, in effect, an obstacle
to entry by any applicant to compete with the universal éervice pr;)vider? The circular reasoning
simply rules out state assessment of the impact on the prbtected state interests and state choice of
the necessary safeguards under §253(b). Congress certainly did not intend competitive neutrality
to raise the rates for the highest cost rural customers — customers that CLECs like Hyperion
typically do not even seek to serve. And, in fact, in Hyperion’s own Noveniber 6, 1997
prospectus, the comi)any stated as its growth strategy the “objective to be the leading local |
telecommunications ‘sezvices provider to small, medium and large businesses, governmental and

educational end users” (emphasis added).
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The question of what is necessary to protect a state’s public and consumer interests is also
closely tied to the facts. When the Commission preempted state laws and decisions in the earlier
cases Hyperion relies upon, it believed it had adopted a permanent universal service mechanism,
subject only to expedited proceedings to finish its proxy éesign efforts énd fine-tune that model
for rural LECs. Speedy implementation of effective universal service mechanjsms for the
competitive environment is what Congress intended by the deadlines it _pléced on universai
service implementation in §254(a). The massive and unanticipated confusion and controversy
now surrounding the universal service plan, discussed above, have all come about - or have at
least grown significantly in severity and complexity -- after these earlier preemptions. The
current state of the federal universal servicé plan and the deeply troubling uncertainties it creates
about state support responsibilities and resources Justifiably preclude TRA confidence that the
universal service and rural infrastructure development Congress intends will be advanced, rather
than devastated, in Tennessee’ (whenever the federal mechanism may be completed).
Accordingly, the TRA applied the §253(b) exception to the Tennessee law quite properly by
deferring proposed rural entry by Hyperion that would not imprpve area wide unii'ersal service
or provide aﬁothefr carrier of last resort, but could substantially raise the cost to consumers for
service from the only carrier subject to universal service obligations. To reject the TRA’s
judgment that the §253(b) conditions are satisfied by its application of T.C.A. §65-5-201 (d) by
characterizing the law as “an absolute prohibition against compeﬁﬁqn” (Pet. at 19) and

consequently as not “competitively neutral” is to place the interests of Hyperion above the

TDS Telecom ; CC DOCKET NO. 98-92
July 13, 1998 14




interests of Tennessee and its rural éitizeniry. In sharp contrast, both 253(b) of the 1996 Actand
Tennessee’s §65-4-201(d) were enacted to let the state safeguard its citizens during the disruptive
transition to competition. In short, if Congress had meant to outlaw the prohibition of every
obstacle to “any entity’s ability to provide any service” that involves deferring what a state
perpeives as harmful impacts from premature coﬁpeﬁtion, as Hyperion claims (Pet. at 20,
emphasis in the original) that §253 requires, Congress Qould have ended §253 after suﬁsection
(a) and omitted the exceptions in (b), (cj and (f) and the Commission proceedings required by
subsection (d). Since it instead adopted exceptions to the ban on impediments to competition,
the Commission should niot preempt Ténnessee’s reliance on an exception as if Coﬁgress had

left state relief out of the section.

ML THEREISNOTEGAL BASIS FOR WHOLESALE PREEMPTION OF §65-4-201(d)
Even if the Commission coul& legally preempt the TRA’s application of §65-4-201(d),
there would still be no basis for the drastic step of preempting the law itself. While the TRA
acknowledged (Denial Order at 8) that there appeared to be a conflict with §253(a), the
Tennessee law need not be read to require rejection of applications that do not meet the standards
qf subsection ‘253(b) (or the other exceptions enacted by Congress). The Tennessee law was
passed before the 1996 Act, but §253(b)’s purpose is to pres.erve state authority whenever it
meets that section’s standards. Subsection (d)’s admonition to the Commission to presmpt only

“to the extent necessary to correct such violation or nconsistency” with §253(a) or (b) lends
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support to rest:aint in preempting state laws, unless they cannot be lawfully applied. The statute
gxplicitly requires the narrowest possible inroads on a state’s authority when a violation exists.
Hyperion’s request to preempt both the statute and the Denjal Order would substitute a much
more drastic preemptive approacﬁ than what Congress enacted.

In the Texas case, the Commission wisely moved in the direction of Congress’s
requirement for restraint when it declined to preefript many of the challenged provisions of that
state’s statute because the state commission had interpreted the law in a way that avoided
violations to the Commission’s satisfaction. Here the TRA has interpreted the Act in a way that
satisfies §253(b), seen in the context of the recent course of the tra;lsitien to competition and the
search for sustainable universal service measures. The Commission pointed out in Silver Star
(145) that the question of whether a law or application that “protects” rural incumbents is |
“necessary” to achieve the public interest objectives of §253(b) is “fact specific....” The question
of necessity under §253(b) obviouély cannot be decided in advance and in a factual vacuum.,
Similarly, whether the application of a state law in a specific situation is competitively neutral
can also depend on the factual context, since it affects what differences or similarities in the
competing companies” situations are relevant to their relative competitive burdens. Prior
wholesale preemption of the Tennessee law would eliminate the state’s opportunity to have its
laws and actions evaluated under §253(b) and sustained if they satisfy the standards for that
eXception. In this regard, the Commissiox; has not yet faced the problem that the subsection’s

tests may conflict. For example, an allegedly non-neutral result, challenged as favoring one
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competitor or the incumbent, may well be manifestly consistent with §254 and to the
accomplishment of that section’s mandates and compellingly “necessary,” as the TRA e,vidéntly
thought in this case, “preserve and advance universal service, protect the public safety and
welfare, ensure the continued quality of telecommunications services, and safeguard the rights of
consumers,” that is, aispositive as to the state’s abﬂity to meet the other consumer protection
needs enumerated in the statutory resérvation of state power. This Commission cannot deprive
the stéte of the consumer protection role subsection (b) guaraniees by decreeing in advance that
the competitive neutrality interest, however weak, will presumptively trump the state’s éxpert
assessment of the need for protection of its citizens. |

Beyond the importance of facts to a determination under §253(b), a future result reached
by a state regulatqr applying tﬁe Tennessée law in light of the Tennessee legislation’s public f
interest purposes could be justified by the additional lawful exception established by §253(%).
That subsection allows a state to prohibit competition in a rural LECs area by any appiicént that
does not qualify as an eligible telecommunications can;ier un&er §214(e) of the 1996 Act.!®

Indeed, the Tennessee Statute on its face need not be read as a bar to competitive entry at
all. All the provision says is that the mandatory entry, subject to only the most rudimentary

standards, adopted to encourage competition in Tennessee under §65-4-201(c) will not apply in

!9 That provision, like the TRA decision here, gives preference to the incumbent and any
competitor that takes on universal service responsibilities. Qualifying under §214(e) somewhat
bridges the gulf caused by the disparate regulatory burdens faced by a new, largely unregulated
incumbent. It also provides a further consumer safety net because it requires a rural competitor
that qualifies for high cost support to stand ready to assume the duties of an area-wide, facilities-
based universal service provider under §214(s) if the incumbent relinquishes its status.
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areas served by a carrier with fewer than 100,000 aggregated lines in the state, ! Requiring more

stringent examination for an application to éompete in areas the legislature singled out in §65-4-

201(d) aé especialiy vulnerable to universal service setbacks during the transition to competition

would clearly meet ﬂ}e‘standérds of §253(b). This more rigorous scrﬁtiny would also provide a |

chance to obtain information essential to a decision under §253(f). In short, nothing in the 1996

Act mandates outriéht preemption of the Tennessee law, and Commission preemption would go

far beyond “the extent necessary to correct any ... violation or inconsistency,” contrary to the

explicit directive of the Act.

IV.  THE COMMISSION CANNOT LAWFULLY ORDER THE TRA TO GRANT
HYPERION’S APPLICATION TO ENLARGE ITS CCN OR PRECLUDE LAWFUL
FUTURE DECISIONS
Even if the Commission could legally presmpt the Denial Order and the Tennessee rural

ILEC pr(;Vision, it would not be appropriate for it to order the TRA to grant Hyperion’s pending

application under the minimal scrutiny procedure in §65-4-201 (¢), as Hyperion requests (Pet. at

23). In Silver Star (§47), the Commission declined to direct the Wyoming Commission to

reverse iis denial of a certificate to Sﬂvér Star, leaving the Commission to reconsider its decision

consistent with the Communications Act and the Commission’s preemption. That wise decision

demonstrates proper respect for the state’s role and authority. The 1996 Act provides

' Congress demonstrated that its concern with protecting customers in rural areas covers
an even broader class than ILEC areas the Tennessee law excludes from virtually automatic
certification under §65-4-201(d). The 1996 Act’s various safeguards for rural areas, including
§§214(e), 251(f) and 253(f), apply to all areas served by carriers that satisfy any part of the four-
part definition of rural telephone company in 47 U.S.C. §153(47).
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independent state authority, under separate legal standards, should the state choose to exercise it,
to deny a CLEC authority unless it undertakes to provide universal service throughout the
ILEC’s ’service area pursuant to §253(f) and §214(e) énd to deny a CLEC interconnectioﬁ
pursuant to §251(b) and/or (c), v‘}ithout regard to the §253(a) ban on barriers to enﬁy or
competitive neutrality. Congress clearly did not consider that competitive neutrality should
ineyitably outweigh the TRA’s assessment of the consumer and ILEC impacts of those options.
Thus the Commission should not foreclose future state balancing of the §253(b) purposes or
exercises of these other state prerogatives by wiping the Tennessee law off the books because it
does not condone its exercise in a particular factnal setting. For example, the Commission should
specify (a) that ény preemption grounded on failure to satisfy the §253(b) exception has no
pre;:edental significance limiting the TRA’s future discretion in applying the §251(f) standards;
(b) that due process ensures the TDS Telecom ILECs the full termination proceeding and ruling
§251(f)(1) contemplates if Hypen‘on or another CLEC makes a subsequent bona fide request for
| interconnection under §251(c) or if Tennessee Telephone or another rural ILEC requests
modification or suspension of the §25 1(b) obligations under §251(f)(2): and (c) that due process
guarantees other Tennessee ILECs full TRA consideration of any §253(b) or §251(f)(1) or (2) .
issue that arises hereafter. |

In particular, the Commission should be careful not to take any action here that would
give short shrift to the standards in §25 1.(1? for terminating a rural ILEC’s §25 1(c) exemption or

granting a modification or suspension of the §251(b) requirements. Hyperion has not been
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consistent in its current position that it is not requesting interconnection pursuant to §251(c), so
that questions about its real intent and the completeness of its disclosure to the TRA and this
Commission remain unanswered.? The Commission must not compromise the TRA’s authority
-- or interfere with its duty -- to terminate Termessee Telephone’s ruial exemption only if the
requested interconnection is “not unduly economically burdensome, is technically. feasible and is
consistent with [the 1996 Act’s universal service mandates].”

Ordering the TRA to grant Hyperion’s application would also be improper because the
TRA is not bdund to accept the terms Hypen'on proposes. For example, Hyperion claims (Pet. at
22) an unqualified right to the interconnection required of all LECs by §251(b) of the Act.!?
However, §251(£)(2) explicitly authorizes state authorities to modify or suspend those
requirements for any carrier serving fewer than 2% of the nation’s access lines in the aggregate
nationwide to the extent it finds necessary “(i) to avoid a significant adverse economic impact on
users of telecommunications services generally; (ii) to avoid imposing a requirement that is
unduly economically burdensome; or (iii) to avoid imposing a requirement that is technically

infeasible,” as long as modification or suspension is “consistent with the public interest,

12 Tts October 13, 1997 letter (attached hereto as Appendix A) demonstrates that
Hyperion. in fact. made an earlier request for full subsection 25 interconnection. apparentl
disclaimed to avoid scrutiny in conection with preemption which casts grave doubt upon its

§251(f) rural exemption. :

3 As noted earlier,‘Hyperion proclaims in its Brief to the TRA (p. 2) and its Petition
(p.3) that it “expect[s] ... that all competing LECs would abide by the obligations imposed on all
local exchange carriers under Sections 251(a) ... and 25 1(b) ... of the 1996 Act.
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convenience, ’aﬁd neceséity.” The Commission’s actions here must not prejudge or undermine the
applicétion of that standard if a future request raises the issue.

In short, the standards for terminating an exemption or granting suspension or
modiﬁcaﬁon include, in effec%, the same reasons the TRA provided for denial under §253(b) of
Hyperion’s application to enlarge its service area into territory served by a rural telephone
company. Any decision té preempt the TRA’s Denial Order in this context must not deliberately -
or inadvertently detract from the state’s ablity to exercise and enforce its authority under |
§251(£)(1) and (2) or §253(f) by any broad holding that all state actions that dlscourage or
prevent entry by a competitor are preempted.

V. CONCLUSION

The Commission plays a delicate Constitutional role on behalf of Congress when it
decides %zvhether and to what extent to preempt state laws or decisions under its delegated
authority. The facts and circumstances of the TRA’s denial of Hyperion’s applicatiOn to expand
its service area to serve customers in Temmessee Telephone’s service area deserves strict
Commission adherence to the preemption requirements and exceptions Congress placed in its
hands by enacting §253. The TRA’s determination that the defenél of rural competition falls
within the exception to the bar against barrier; to competition comports with the legal standard
for the consumer safeguard powers Congress left to the states in §253(b). It cannot reasoi;ably be

: faulted for insufficient competitive neutra}ity without jettisoning Congress’s balancéd effort to

reserve authority for states to protect their citizens from competition that threatens the universal
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service support flows that keep rates affordable and promote rural infrastructure development.
The TRA justified its disposition of Hyperion’s application, especially in light of the debilitating
current uncertainty about the extent of, state universal service responsibilities, which is
significantly different than was the situation when the preemptive actions Hyperion relies upon
were decided. The Commission should not preempt the TRA Denial Order.

Even apart from the validity of the TRA’s Denial Order, tl;e Commission should not
preempt the undeﬁyh.:g state law, since the statute provides states the ‘opporm;zity to justify their
application and inte:pretation of the law on the basis of particular facts in case-by-case
proceedings. And there is no basis for ruling in advance that the law is a violation of section
253(a) regardless, for example, of particular applications of the exceptions in §253(b), (c) and ().

Finally, even if the TRA Denial Order and §65-4-201(d) were properly subject to

preemption, the Commission should not order the grant of Hyperion’s application or dictate the
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terms of any authorization, since restraint is more in keeping with the statutory limitation of
preemption to the minimum necessary. The Commission should not limit Tennessee’s ability to

consider the full range of consumer séfeguards left available to it by the 1996 Act.

Respectﬁﬂly submitted,

TDS TELECOM

By: /s/ Margot Smiley Humphrey
Margot Smiley Humphrey

KOTEEN & NAFTALIN, L.L.P.
1150 Connecticut Avenue, N.W.
Suite 1000 ’
Washington, D.C. 20036
(202) 467-5700

- - margot. humphrey@koteen.com

July 13, 1998
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CHARTIRED

October 13, 1957

Mr, Mike Hicks, Director
TDS Teiecom

P.O. Box 22995
Knoxviile, TN 37933-0995

Re: quuest that TDS Telecom (Tennessee) Engage in Interconnection Negotiations
With Hyperion Telecommunications of Tennesses, L.P. Pursuant to Section

231X of the Telecommunications Act of 1996.
Dear Mr. Hicks:

This letter is to formally inform you that AVR, L.P. &/b/a Hyperion Telecommunications of
Tennessee, L.P. (“Hyperion”) intends to initiate negotiations with TDS Telecom to establish a |
camprshm?ve interconnection agresment between the parties in the state of Tennesses, addressing
the areas of interconnection, access to unbundled elements, resale of telecommunications services,
and iransport and termination of traffic. In accordance with the provisions of the
Telecommunications Act of 1996 (*the 1996 Act™), Hyperion hereby invokes its right to formally
commence good faith negotiations with TDS Telecom to fulfill the interconnection duties described
. ag p;;g;azﬁi (1) !hrough (5) of Section 251(b) and paragraphs (2) through () of Section 251(c) of

{~] N

In order to move the negotiating process along, given that Section 252(b) allots only 135 days
for voluntary negotiations, Hyperion requests that TDS Telecom respond to this letter, in writing,
within the next week. Please forward us a copy of any completed interconnection agreements
affecting TDS Telecom in Tennesses, as well as any arbitration decisions that will impact these
negotiations. Please also confirm whether TDS Telecom is prepared to offer Hyperion the same
rates and terms found in any other TDS Telecom interconnection agreement with another party.

In o.rcfer to facilitate future discussions between Hypenon and TDS Telecom, we request
that, at 2 minkmum, topics of negotiation should include: '

3000 ¥ Stazer, N.W. = SuiTy 300
_ Wasutnaron, D.C, 20007-5116
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Hyperion and TDS Telecom should arrive at efficient and mutually agreeable interconnection
arrangemeats that include non-discriminatory, real-time access to databases, at cost-based
rates pursuant to Section 252(d)(1), and associated signaling necessary for call routing and
completion. . .

TDS Telecom should also provide Hyperion with physical collocation of equipment
necessary for interconnection or access to unbundled network elements at the premises of the
local exchange carrier, to the extent that space is available at such locations.

Hyperion would like io establish meet-point billing arrangements with TDS Telecom so that
it may timely offer a common transport option to parties purchasing originating and
terminating switched access services from Hyperion's end office switches used to provide
local exchange services,

Hyperion and TDS Telecom should base som;ﬁcnsaﬁon for traffic exchanged between their
networks Sc as to afford the mutual recovery of costs, as contemplated by
Section 252(d)(2)(B)(i) of the 1996 Act. :

TDS Telecom should also route traffic to and from Hyperion through its tandem network,
at cost-based rates, in order to facilitate efficient interconnection among all service providers.

Hyperion seeks access o all ancillary platform arangements such as 911/E911, Directory
Assistance, Directory Listings and Directory Distribution, Transfer of Service
Ammouncement, Coordinated Repair Calls, and Busy Line Verification and Interrupt. TDS
Telecom should provide access io these platforms on non-discriminatory and cost-based
terms pursnant to the pricing standards established in Section 252(d)(1).

TDS Telecom should supply unbundled loops to Hyperion st cost-based rates as required by
Section 252(d)(1). Loops should be priced at a fixed, monthly recurring, per-loop rate that
- is imputable to standard bundled local exchange access line rates.
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6. Number Portability (Sections 251(b)(2) and 271(cX2)BYxi)

Until permanent number portability arrangements are available under Section 251(b)(2),
Hyperion and TDS Telecom should provide interim number portability (“INF™) to each other
on a competitively neutral basis, in accordance with the FCC’s July, 1996 Number
Portability Order. On all calls utilizing INP, the final, terminating carrier should be
compensated by the carrier providing the INP arrangement, as if the call hag been directly-
dialed to the telephone number to which the call had been forwarded, Costs to implement
permanent number portability should be spread among all telecommunications carriers, on
a competitively neutral basis, pursuant to Section 251(e)(2). For all ported cails from IXCs,
in accordancs with the FCC's Number Portability Order, TDS Telecom should forward to
Hyperion all access charges for functions performed by Hyperion, including the CCL, local
switching, the RIC charge, and 2 portion of the transport charges,

7. 1o Riphts-0f-Wav (Sections 4) and

TDS Telecom should afford Hyperion access to its poles, ducts, conduits, and rights-of-way
as needed by Hyperion to provide local excchange servicas.

8.
TD3 Telecom should offer to Hyperion for resale, at wholssale rates a3 defined in
Section 252(d)(3), any telecommunications services currently provided at retail to
subscribers who are not telecommunications carriers.

9.

Until the FCC has put into place the appropriate numbering administration entity pursuant
to Section 251(e), TDS Telecom should provide non-discriminatory access to telephone
mumbers for assignment to Hyperion’s customers. -

The suggested topics of negotiations listed above are intended only to assist in establighing
an initial framework for interconnection negotiations. Hyperion reserves the right to suggest
additional er modified arrangements as negotiations proceed, Hyperion hopes that a legally sufficient
and mutually satisfactory negotiated agreement can be reached betwesen the partics. Should such an
agreement prove unachievable, however, within 135 days from the date of this letter, either party
may request that the Tennesses Regulatory Authority arbitrate any unresojved issues, as it is
obligated to do by Section 252(b). ' ‘

In light of the Act's mandate that interconnection negotiations be conciuded pfompﬂy, this

letter is intended to fulfill Hyperion's notification obligations under the Act and to clarify Hyperion's
intention that an interconnection arrangement be entered into as expeditiously as possible.

-3-
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We thank you }in' advance for your prompt attention to this matter and look forward to
receiving your response so that we can set about the task of completing negotiations on an

interconnection agreement according to.the terms of the Telecommunications Act of 1996, Should’

you have any questions regarding our request, please do not hesitate to call.
| Very truly yours,
Douglas G. Bonner
Kemal M. Hawa

Counsel for AVR, L.P. d/b/a Hyperion
Telecommunications of Tennesses, L.P.

cc:  Phil Fraga, Esq.

Bob Wiegand, Esq.
Dana Frix, Esq.
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CERTIFICATE OF SERVICE

I, Victoria C. Kim, a secretary in the offices of Koteen & Naftalin, hereby certify that true copies
of the foregomg TDS TELECOM’s Comments on Hyperion of Tennessee’s Petition for |
Preemptlon have been served on the parties listed below, wa first class mail, postage prepaid on

the 13th day of July, 1998.

%CQM,

Vlctona C.Xim

Dana Frix, Esq.

SWIDLER & BERLIN, CHTD.
3000 K Street, N.W.

- Suite 300

Washington, D.C. 20007-5116

Mr. K. David Waddell
Executive Secretary
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505




